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ST THE COMPTROLLER DENERAL

A e VD AN N E TR S W K T R AN

FILE: B-20594,2 OATE: June 29, 1982

MATTER QF: Lear Sieqgler, Inc,
DIGEST:

1., Apparent low bid on contract for 6-month
base period and ) option ycars is materially
unpbalanced since there is reasonable doubt
that acceptance of this bid--which has sub-
stantiaily front-loaded base periad price
and does not become low until after all
options have been exercisad-~will result in
the lowest ultimate cost to the Government.

2, Solicitation bid evaluation formula provided
for evaluation of al)l oplLion years, hut did
not contain required provision proscribing
the submiszion of unbalanced bicds, Con-
sequently, it would bs improper to permit
avard to second low bidder upon rejection
of low, unbalanced bid; therefore, the
solicitation is materially defective and
should be canceled,

Lear Sieglevr, Inc., (LSI), protests the proposed
award cf a contrvact to Space Age Engineering, Inc,
(SAE), 'under invitation for bids (IFB) No. DAKF40-81-
B~0001, issued by the Army for the operation of the
transpqrtation motor pool at Fort Bragq, MNorth Carolina.
LSI prqtests that SAE's bid should be rejected as
nonresgonsive because it is, allegedly, materially
unbalanced.,

Wel sustain the protest.

The IFB was issued for cost comparison purposes
under the guidance of Office of Management and Budgcet
Circular o, A~76. The bids submitted permitted
the Army to deterrine that the coat of contractor
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performmance was sufiicient] iuwer than the cost ot
continued in-house performa: ce to warrant contracting
out, The IFPE schedule provided for a base period of
6 months and for threa2 option perviods--tlhe firvrst two
for 12 months each, the last one for 6 montha, with
contract performance to corn ence 60 days after awvavd,
The IFDB provided fovr evalua:ion ot prica on the basis
of the bhase period plus all three option periods, but
it did not contain any proviusion regarding the
submission of "unbalanced" bids,

Thirteen Lids weve veceived. The low bidder was
permitted to witharaw on the grounds of mistake, Of
the remaining 12 kids, SAE's bid of $4,150,341 Cor
the base year plus option years, including its prompt-
payment discount, was low; LSI's bid of $4,248,510 was
next low. The bids were presented in the form of monthly
prices for cach of the yperiods in question. SAE's bid
price (beforc prompt-payirtent digcount) was §275,185
per month In the lLase period, $97,586 per month in the
fivst option vear, $60,929 per month in the second
option year and $80,920 por month in the chird option
year, LSI's bid price wa; $127,337 pcr iooath ia the
base periond, $116,054 per nonth in the Livst option
year, $115,834 per month in the second opticn year and
$116,972 per month in the 2hird option ycovr, Thus,
while SAE's total nrice was apparently low, the comnpany
was to receive $1,651,1190 (less 3-percent, prompt-payment
discount) for the first 6 nonths of pevformance, conpaver
with the $764,022 which LSI would receive for the sane
base pariod,

THe contracting officer determined that SAR's bid
was norlresponsive because it was unbalanned, In ralevant
part, the contracting officer aetermined the following:

"Spr‘s First period bid price at 2821 of
that for second period and 340% of that

ofy the third and fourth 1s compared to
vatiance in bid prices of the other 12
bidders using the first and second periods,
Thé variance ranges from 99% to 115%,

The megnitude of SAE's enhancement of

its fivrst period bid price indicates a
mathciatically unbalanced bid.
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"A & b The revult of cecerting the
vnbolanced bid Tvon 8A. is considerad
to be material.,

"Once some or all of the pav. nts Oof the

enhanced bid price: decine -0 Liece

pervicd ave wade, i Coor o0 ont assuaes

an inordinate aiount ¢ . sk of losg

should the contract be (orainated or the
option not exevciascd, {1 the first period,
it is anticipated that - vrocuvemert costs
would be less than th. ...ounts that would
have to be paid to ¢y, making a termina-

tion for default aruntageous to the
contractor, During subseqguent pericds,
* * * SAE might vell be enriched by a
termination for default because of part
of the overpayment from the first period
remaining in his possession.

"As the hid from SAE is mathematically and
materially unbalanced, it cannot be deter-
mined that, if accepted, it would result in
the lowest ultimate overall cost to the
Government, The bid from SAE is therefore
determined to be nonresnronsive and is
rejected.

Accordingly, the contracting offiver advised SAE
that:

“Although your total bhi! is $°8,169,00
less than that of Lear Siecgler. thu effect
of “h2 magnitude of the enhancement of tne
first period price makes it opparent that
acceptance of your bid would not result in
the lowest ultimate overall cost to the
Government,”

Upon learning that its bid had been rejected as
nonresponnive, SAE filed a protest with our Office
and instituted a suit in the United States District
Court for the Central District of California. Thore~
upon, the contracting officer reconsidered his decision
and determined that SAE's bid was responsive. 1In a
new determination, the contracting officer stated that:



"1. Bid fro. Spice Age Pngineeving (SAE)
was deternired to be rmathematically and
materially unbalanced and was rejcected as
nonvesponst se b rcause of doubt that the
bid presen' 2d th2 lowest ultimate overall
cost to the Govervrmrent,

"2, At the requeat of SAE and upon advice
of counse., velewvant decisions of the
Comptroller General vwere reviewed, * *

"3, The IFB provides for awarding a
Contra=zt to that bidder whose bhid is most
advantageous to the Government but does
not specifically prohibit unbalanced
bidding.

"4, All but onc biddcer submitted bids
unhalanced to some oxtent,

"5, When reevaluated {n accordance with
the IFB, which represents the needs and
funding expectations of the Government, the
bid for SAE is found to bhe mathematically
but not materially unbalanced.

"6, It is determined that the rejection of
SAE's bid was based upon incorrect evaluation
and the rejection is now set aside. SAE's
bid is accepted as apparently low after
evaluation with prompt payment discount,”

Accordingly, the Army proposed to award the contract
to SAE. Upon learning of this decision, LSI protested
to our Office alleging, among other things, that SAE's
bid was, in fact, materially unbalanced and should be
rejected as nonresponsive.

Defense Acquisition Regulation (DAR) § 1-1504(c)
(Defense Acquisition Circular (DAC) Ho. 76-6, January 31,
1977), which provided the basis for evaluation of the
option yaars in detersining overall low cost to the
Government, requires that a clause substantially similar
to that contained at AR § 7-2003.,11(b) (DAC No. 76-6,
January 31, 1977) be included in the solicitation. fThis
solicitation includec part "A" of that clause, which
provides that all option quantities shall be evaluated
for purposes of awar-., although this will not obligete
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the Govevnment to exeveise "o options, Howevervr, it
failed to include pavt "B," which permits the vejection
of unbalanced bids, Specif:ically, the omitted part
states that:

"aAny bid or propcral which is materially
unbalanced as to price: 1or pasic and option
quantities may be rejected as non-responsive,

An unbalanced bid or proposal i1s one which

is based on prices significantly less than cost
for some work and prices which are significantly
overstated fuvr otner work."

Our Office has reccognized that unbalanced bidding
entails two aspects., The first is a mathematical
evaluation of the bid to determine whether each bld
item carvies its share of kthe cost of the work plus
profit, or whether the bid is based on nominal prices
for some work and enhanced prices fovr other vork. The
seennd aspect--material unbalancing--involves an assess-
ment of the cost impact of a mathematically unbalanced
bid., A bid is materially unbalanced if there is a
rcasonable doubt that awvard to the bidd:r subnitting
a mathematically unbalanced b/d will not vesult in the
lowest ultimate cost to the Government. Consequently,
only a bid found to be materially unbalanced may not
be accepted, Faeliable Trash Service, B-194760, August 9,
1979, 79-2 CPL 107, and cases cited in text,

i

Here, the contracting officer initially found that
SAE's bid was both mathematically and materially
unbalanced and, thecefore, nonresponsive, In particular,
the cohtracting officer fcund that the enhanced base
year ptice in conjunction with the possibility of
termindtion in the base period and the nonexercise
of alllof the options made it lmpossible to conclude
that SAL's bid offered the lowest overall cost. The
subsequent determinaticn indicates that the bid is found
mathemﬁtically, but not materially, unbalanced. lcwever,
it provides no factual basis for this change in evalua-
tion other than to state that reevaluation was donc
“in accbrdance with the IFB, which represents the rneoeds

and funding expectations of the Government."

In@our view, the SAE bid is mathematically
unbalanced, given the above pricing facts. See Reliable

Trash Sarvice, above. Although the Army's counsel argues
that SAR may properly "front-load" its "start-up :nd




training costs” in thiac oar vowatl oue SlﬂlnifLil“] a
mathematically unbalanccd | o, Reliable Trash Service
suggests the contrarvy concl .sion,

LSI's total bid i3 sicnitics "o less than SARL's for
the base period and thu ab e e el ion years.
It is not until the i ' - Sh1cy e ad 1 rovre
than half completed thav 55 ' talal cost te the Goverpment
becones lower than LSI's., ... vesalts from i,S5I's heavily
front-loaded bid gtructur:. tnder these circunstances,
we concur with the contract o ofticer's initial finding
that the Government would . - e an inordinate rvisk of
Juss after payment of ti. : :hanced bid price during the

vase period, Desgpite ti- Acay's currenc position that
it "expects to exercise the options," we believe that,
in view of SaE's front-loaded bid structuvre and the
fact that it is not until wvell after the exercise of
the third and fipal option year that SAR's total cost
becomes low, there is reasonable deulit that award to
SAE will result in the lowest ultimate cost to the
Government.,

Accordingly, we conclude that SAE's bid should be
rejected, Howevelr, the IFB failed to include a clause
warning bidders of the possible rejection of unbalanced
bids as nonresponsive, As noted above, such a clause
is mandated in this IFB under DAR §§ 1-1504(c) and
7-2003.11(b). In the abserce of this clause, the stated
evaluation formula appecaved to permit the submission
of unbalanced bids. Sece Moore Scrvice, Inc., et al.,
B-204704.2, June 4, 1982, 82-1 CPD . SAE submitted
a materially unbalanced bid. However, to rvequive that
its bid be rejected in the abscence of the unbalancing
clause arda to permit awavd to LSI would, in effect,
permit awvard under an IFB which deprived all bidders
of the opportunity to compete on an ecqual basis. Thus,
undar the present circumstances, the IFD contains a
material defect which provides the basis for cancella-
tion. See Ehrlich Construction Coirpany, B-187726,
February 14,1977, 77-1 CPD 105,




Accovdingly, we recomr d that the IFB be capceled
and the rvequirement be resc.icited, By letter of today,
we arc advisiny the Secretavy of the Army of this
reconmmendat jon,

This decision contains a recammendation for corxective
action to be taken, Therectore, we are furnishing copies
to the Senate Conmivtces on Governmental Affaivs and
Appropriations and the Hous: Committees on Governmment
Operations and Appropriations in accordance with sec—
tion 236 of the Legislative Reorganization Act of 1970,
31 U.B5,C, § 1176 (1976), which requires the submissjon
of written statem:nts by the agency to the comnittees
concerning the action taken with respect to ouv
recommnendation,

N R
S Conmptroller General
/ of the United States






